ALASKA

CALIFORNIA

NORTHWEST

FLORIDA

MID -PACIFIC

ROCKY MOUNTAIN

NORTHEAST

WASHINGTON, D.C.

NORTHERN ROCKIES
INTERNATI ONAL

October 29, 2015

Via electronic mail and U.S. Mail

Erica Fleisig
Office of Water, Standards, and Health
Protection Division
U.S. Environmental Protection Agency
1200 Pennsylvania Avenue NW
Washington, DC 20460
Dan Opalski
Office of Water
U.S. Environmental Protection Agency, Region 10
1200 - 6th Avenue, Suite 900
Seattle, WA 98101
RE:

Extension of Comment Period on Revision of Water Quality Criteria
Applicable to Washington State
Docket ID No. EPA-HQ-OW-2015-0174

Dear Ms. Fleisig and Mr. Opalski:
I am writing to you on behalf of Puget Soundkeeper Alliance, Columbia Riverkeeper,
Spokane Riverkeeper, North Sound Baykeeper, Pacific Coast Federation of Fishermen’s
Associations and Institute for Fisheries Resources (collectively “Waterkeepers Washington”),
regarding the U.S. Environmental Protection Agency’s (“EPA”) extension of the comment
period (80 Fed. Reg. 65,980 (Oct. 28, 2015)), for EPA’s proposed Revision to Water Quality
Criteria for Washington State, 80 Fed. Reg. 55,063 (Sept. 14, 2015) (hereinafter referred to as
the Fish Consumption Standards). Waterkeepers Washington is strongly opposed to this
additional (and any further) delay in finalization of the Fish Consumption Standards as such
delay is contrary to both sound public policy and legal requirements.
The Clean Water Act requires states to develop water quality standards necessary to meet
the requirements of the Clean Water Act, including protecting designated uses of water. 33
U.S.C. § 1313. Those designated uses encompass the “fishable and swimmable” protections of
the Clean Water Act: protecting and cleaning up our nation’s waters so that they are clean
enough for drinking, for direct human contact for fishing and recreation, for healthy aquatic
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resources, and for catching and consuming fish and shellfish. Water Quality Standards include
criteria, often numeric, sometimes narrative, and are necessary to ensure that the designated uses
are attained and protected. When states fail to develop adequate standards, the EPA must step in
and do so within specified time deadlines. 33 U.S.C. § 1313. “Fishability” encompasses the
ability of people to harvest fish and shellfish and to safely eat the harvested fish and shellfish in
quantities that those individuals would normally consume. In Washington, harvesting and eating
fish, including for subsistence (sustenance) by tribes and other groups is the designated use of the
water body that the Clean Water Act requires be protected.
Many toxic pollutants accumulate in fish tissue, biomagnifying up the food chain. EPA,
Water Quality Standards Handbook § 3.1.3 (“EPA WQS Handbook”) (“The consumption of
contaminated fish tissue is of serious concern because the presence of even extremely low
ambient concentrations of bioaccumulative pollutants (sublethal to aquatic life) in surface waters
can result in residue concentrations in fish tissue that can pose a human health risk.”). Because
state and federal regulators have an obligation to set water quality standards to allow individuals
and communities to harvest and eat shellfish safely in the quantities they would normally eat, it
is incumbent upon the regulators to determine the amount of fish people actually consume when
setting the human health water quality criteria for toxic pollutants. In numerous guidance
documents, EPA has made clear that states must use locally-accurate and protective fish
consumption rates to set water quality standards. See, e.g., EPA, Methodology for Deriving
Ambient, Water Quality Criteria for the Protection of Human Health at 2-13 (Oct. 2000) (“EPA
2000 Guidance”).
Accurately determining the fish consumption rate is integral to regulators’ ability to set
protective human health water quality standards such that the level of toxic pollutants are low
enough that fish remain safe to eat, even for people who eat greater amounts of fish than others.
Id. Similarly, not long after EPA issued its 2000 guidance on fish consumption and human
health criteria, a Federal Advisory Committee to EPA issued a report regarding the need for
states to ensure that all populations are protected, including those that have particularly high fish
consumption rates for cultural, religious, social and/or economic reasons. National
Environmental Justice Advisory Committee, Fish Consumption and Environmental Justice
(2002) (“Environmental Justice Report”). The Environmental Justice Report also emphasized
the need to consider that some consumption rates may currently be suppressed due to reduced
fish availability and other factors. Id. at 43-49. Failure to adopt human health water quality
standards based on an accurate fish consumption rate, including a rate adequate to protect
sustenance fishing by tribes and other groups, is a failure to promulgate water quality standards
that meet the requirements of the Clean Water Act.
For the last five years, since 2010, on at least seven occasions, EPA has repeatedly
informed Washington that Washington’s fish consumption rate of 6.5 g/day is not accurate and
that the human health water quality criteria based on that rate is not sufficiently protective of
human health and designated uses. See Correspondence from EPA to Washington Department of
Ecology from Nov. 10, 2010; Dec. 16, 2010; Jan. 17, 2012; Sept. 6, 2012; June 21, 2013; Apr. 8,
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2014; and Dec. 18, 2014,1 copies attached. Because of Washington State’s intransigence in
failing to correct that failure and the continuing inaccurate and under-protective rate, on
December 18, 2014, EPA announced that it had initiated an internal rulemaking process to
amend the National Toxics Rule for Washington’s human health water quality criteria. Industry
and the Department of Ecology (“Ecology”) have been involved and informed every step of the
way for years.
On March 23, 2015, EPA filed public comments with Ecology critical of Ecology’s
substandard efforts (after a years-long process) at developing new fish human health criteria and
components of that criteria including the fish consumption rate proposed to be utilized by
Ecology. EPA pointed out to Ecology that Ecology should use a rate of not less than 175 g/day,
that Ecology should retain the 10-6 cancer risk rate, and that Ecology should follow EPA
guidance regarding factors such as bioaccumulation and relative source contribution. EPA also
criticized Ecology’s exemption of the most widespread and problematic water pollutants from
Ecology’s rule: arsenic, PCBs and mercury.
When Ecology failed yet again to promulgate proper and protective standards under the
Clean Water Act, withdrawing its proposed rule on July 31, 2015 with no replacement, EPA
proposed Fish Consumption Standards for Washington, as it is required to do under the Clean
Water Act in order to protect all Washington consumers, including tribal members. 80 Fed. Reg.
55,063 (Sept. 14, 2015). EPA has done so (and done so reluctantly) because the state of
Washington has failed repeatedly and for many, many years to follow the requirements of the
Clean Water Act and protect people’s health. Further delay of any length is unwarranted,
unneeded, contrary to the law, and contrary to the protection of treaty rights and human health
from toxic pollutants such as mercury and PCBs.
Specifically, in proposing an adequate and protective standard, EPA determined pursuant
to 33 U.S.C. § 1313(c)(4)(B) that Washington’s existing standard, based upon 6.5 g/day of fish
consumption, is inaccurate, unsupported by science and evidence of actual consumption, and as
such a revised standard is necessary to meet the requirements of the Clean Water Act to set
standards protective of all designated uses. The designated use at issue here is consumption of
fish and shellfish. 80 Fed. Reg. at 55,066-67. This formal finding was anticipated and consistent
with EPA’s clear and numerous previous communications on the issue. The Clean Water Act
further provides that upon EPA making such determination, EPA must promptly prepare and
publish a proposed regulation and EPA must finally promulgate any revised or new standard not
later than 90 days after the proposed regulation is published. 33 U.S.C. § 1313(c)(4)(B)
(emphasis added). That date is December 14, 2015. With the extension of the comment period
to December 28, 2015, EPA will be in violation of the Clean Water Act because, presumably,
EPA will not finalize the proposed standard prior to the end of the comment period.
1

Also, on January 20, 2015, the EPA Region 10 Administrator responded to questions by State
Senator Ericksen regarding EPA’s proposal to commence rulemaking due to the state’s failure to
act. (Copy attached.)
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Waterkeepers Washington is aware of press statements (but no actual regulatory
proposal) by the state of Washington’s Governor on October 8, 2015, that he has directed
Ecology to work on yet another attempt at Fish Consumption Standards. (Press release
attached). No actual rule proposal has been forthcoming. Moreover, even the information made
available in the press release demonstrates that once again, Ecology will stop short of actually
producing a Fish Consumption Standard that protects designated uses. Ecology will propose no
action on two of the most toxic and prevalent pollutants in Washington waters, PCBs and
mercury. As EPA is very much aware, both of these pollutants bioaccumulate in fish and
shellfish and are of serious concern for human health, especially for high consumers such as
tribal members. That possible rulemaking would be, yet again, too little, too late and no reason
to delay EPA’s more robust process.
While the State may, at any time, propose a replacement standard for EPA to review,
EPA cannot continue to wait for the state to take substandard action. The Clean Water Act is
plain; EPA must finalize an adequately protective standard by December 14, 2015. The State
may proceed to work on a substitute for later submission to EPA and EPA may review and
approve or disapprove it depending on whether it meets the requirements of the Act, but at this
juncture, that is simply a parallel, not a substitute, track for Washington. The state of
Washington has had years to develop its own standard. The State and industry have been on
notice for years that the current standard does not protect human health and must be replaced.
Any further delay at their request is unconscionable, contrary to protecting human health, and
contrary to law.
Waterkeepers Washington urges EPA to reconsider the extension of the comment period
as unwarranted and in violation of the Act. Waterkeepers Washington urges EPA to finalize its
proposed standards, as proposed, no later than December 14, 2015, consistent with the
requirements of the law and sound public policy.
Sincerely,

Janette K. Brimmer
Matt R. Baca
cc: Chris Wilke, Puget Soundkeeper Alliance
Brett VandenHuevel, Columbia Riverkeeper
Jerry White, Spokane Riverkeeper
Wendy Steffenson, North Sound Baykeeper
Glen Spain, Pacific Coast Federation of Fishermen’s Assoc.
Northwest Indian Fisheries Commission
Columbia River Intertribal Fisheries Commission
Endre Szalay, EPA Region 10

